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10.0 OBJECTIVES 

After reading this Unit, you should be able to: 
i 

0 discuss the nature of the judicial system in India 
a highlight the functions of judiciary 

0 discuss the impact of judiciary on policy making; and 

explain the importance of judiciary in policy making with special refefence 
to its role of judicial review. 

i 1 0 .  INTRODUCTION 

An impartial judiciary is a sine-qua-non for the smooth functioning of a political 
system. It is the third organ of the government and is charged with the deliverance 
of justice to the aggrieved party. The judiciary does not have a substitute in the 
present society. The preceding Block dealt with the role of the legislature, the 
political executive and the bureaucracy in policy making. This Unit will try to 
give us an idea about the role of the judiciary in policy making. 
A. R. Ball has opined that a judicial department to ascertain and decide rights, 
to punish crimes, to administer justice and to protect the innocent from injury 
and usurption is indispensable. Thus in this Unit, we shall discuss the nature of 

\ the judicial system in India, its functions and its importance. The impact of the 
judiciary on policy making and its role of judicial review will also be dealt with. 

10.2 THE NATURE OF JUDICIAL SYSTEM IN INDIA 
I 

In modem de~ccratic political systems, the judicial system is known as open, 
impartial, consistent, stable and predictable. The judiciary operates in accsadance 
with the prescriptions of the Rule of Law, i.e., equality of all citizens before the 
law, and a person being innocent unless committed by a court of law. Such 
judicial system believes in the fairness and openness of proceedings. Sometimes, 
to protect the interests of the State, certain restrictions may be put on the judicial 
system in the larger interests of the people, but there is seldom a deliberate 
attempt on the part of the State to abrogate the usual process and procedure of 
justice. In India, also, the judiciary is taken, largely, as independent, impartial, 
fair and real protector of the rights and liberties of the citizens. 
In ~ndia, we have a unified structure of the judiciary despite the fact that ow 
Constitution is quasi-federal. Under our Constitution, we have a single integrated 
system of courts for the Union, as well as, the states which administer both 
Union and state laws. At the awx. we.have the Suureme Court, below the 
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poticy M-: Structunr and H ~ g h  Court there is a hierarchy of other courts which are called Subordinate 
~mceuul-u Courts, these are the courts which are subordinate to and under the control of 

the High Court. 

The organisation of the subordinate courts varies from state to state to some 
extent. The state is divided into districts, and each district has a district court 
which has an appellate jurisdiction in that district. Under the District Courts there 
are lower courts such as the Additional District Court, the Sub-court, the Munsiff 
Magistrate Court, the Court of Special Judicial Magistrate, etc. The District Court 
Judge possesses unlimited original jurisdiction, both civil and criminal. Heis  the 
highest judicial authcrity in the District and hears appeals against the judgements 
of Munsif Courts and Sub-courts. The Panchayat Courts are at the bottom of 
the hierarchy of the Subordinate Courts, these courts function under various 
names such as the Nyaya Panchayats, the Panchayat Adalat, the Gram Kutchery, 
etc. These Courts deal with both civil and criminal cases. 

10.3 FUNCTIONS OF JUE)ICIARY 

The judicial system, the worldover, performs a variety of functions starting from 
the interpretation and application of the existing laws, to the shaping of policies 
and laws that are likely to emerge in the future. Before dealing with the impact 
of the judiciary on policies and programmes, it would be better if a brief discussion 
on the functions of the judiciary in general is made. 

1) The most important function of the judiciary is to see that the administration 
of justice is camed out in a fair and independent manner. It is in this context 
that its significant area of operation is the interpretation of the various provisions 
of the Constitution. 'I3e meaning and explanation given by the highest court 
is taken as final, unless, of course, the legislature amends the relevant provision 
of the Constitution. It may, therefore, be said that the judiciary is to uphold 
the Constitution as the supreme law of the land, and, thus, it acts as the 
guardian of the Constitution. 

Modern political systems also envisage that the judicial system will act as the 
protector of the rights and liberties of the citizens. These days, almost every 
country provides for a set of rights to the people which are called the 
Fundamental Rights. In the case of India, these rights are considered as the 
basic structure of the Constitution. The government has tried to  change the 
provisions of some of the rights (especially the Right to Property) but the 
judiciary has held from time to time that the Parliament cannot change the 
basic structure of the Constitution.- It is very clear that the judiciary acts as 
the chief protector of the rights of the citizens. 

3) By implication, the judiciary performs the functions of policy making through 
its pronouncements (judicial verdicts). The Constitution of a country, even if 
exhaustive, may fail to deal with some aspects of the political, administrative, 
economic, and social systems. As such, it may be silent on some issues, as 
in the case of India, the Constitution does not say anything with regard to 
the President's Ale at the Central level in case of break-down of the 
Constitutional machinery, though such a provision very clearly exists for the 
state governments. Moreover, some laws may either be ambiguous or may be 
inconsistent with the other laws of the land. In such matters, the courts decide 
what the law.is' and what law should prevail. - - 

4) In a federal system, the courts also act as independent and impartial arbiters 
between the federal government and the governments of the federating units, 
as also between the federating units themselves. Whenever there is a dispute 
or conflict between any set of governments, the judiciary is responsible for 
interpreting the provisions of the Constitution. This interpretation is taken as 
final. In this way in a federation the judiciary assumes the status of the 
'Constitutional Court'. It is in this context that the Cauvery Water Dispute is 
being examined hy the Supreme Court of India. Moreover, there is a very 
strong demand from the regional parties in Pslnjab for refeating the water 
dispute, between Punjab and Haryana, to the highest court of the country. 

5) The judicial system ha; a very significant role in legitimising the policy outputs 
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of the government. The courts sometimes have to  show a conservative attitude 
and should interpret the meaning of the law in the highest of dynamic situations. 
It may, be possible that some forward looking decisions of the government 
are challenged as unconstitutional by some people in a court of law. However, 
the judges need to analyse the circumstances from a dynamic view point. Taken 
from this angle, the judiciary can give the character of legitimacy to policy 
outputs of the government. The change in the attitude of the American Supreme 
Court since 1937 is a very relevant example in this regard. It is, therefore, 
essential that the behaviour of  the judiciary must not be obstructive or 
destructive. It should rather allow the political system to function smoothly. 
In this context, the role of the political culture is very important as the political 
beliefs and convictions of the people can save the situation from reaching the. 
point of no-agreement. In the case of the American Supreme Court (1937), 
people played a significant role in disapproving the move of the President for 
increasing the number of judges of the Supreme Court. This also led to a 
distinct change in the attitudes and policy of the Supreme Court. 

6) Another.important function of the judiciary relates to its power of judiciai 
review. This empowers the judiciary to declare any law, executive poficy, and 
administrative action as intra-vires or ultra-vires. We shall discuss this in greater 
details in Section 10.6. 

Check Your .Progress 1 

N&: i) Use the space given below for your answers. 
ii) Check your answers with those given at the end of the Unit. 

1) Discuss the nature of the judicial system in India. 

2) Highlight the different functions of the judiciary in India. 

10.4 IMPACT OF JUDICIARY ON POLICY MAKING 

A description of functions of the judiciary makes it clear that the impact of the 
judiciarj rn mlicy making is quite significant. Actually, a variety of factors and 
institutions colautile a,,:: iateract in the policy making process. It is a very complex 
process throujjil which persons in powerlauthority exercise power or influence 
over each other. Dr. P. R. Dubhashi explains the policy making process as 
"something like a policy making ladder with the chief executive like the Prime 
Minister at the top and apathetic non-voting citizens at the bottom. In between 
are the Prime Minister's cabinet colleagues, legislative leaders, policy making 
judges, high level administrators, interested group leaders, politically active citizens, 
and ordinary voters. The proximate policy makers, skilled practitioners of policy 
analysis, managetial elite, elite of wealth, are all policy makers. Most citizens 
influence policy very little but energetic citizens can influence policy to an extent". 

The judicial system in a democratic country like India has a major role in the 
public policy making process. All policies are formulated keeping in :iew the 
existing laws and legal provisions. The judiciary enters the area of policy making 
delivering suggestive or advisory judgements aimed at the effective achievement 
of the goals of the country as contained in the Preamble and the body of the 
Constitution. At  times, the judiciary issues directions for formulating a particular 
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p 0 l k ; r ~ a k i n g : S ~ s o d  policy or changing the existing policy to suit a particular purpose. It may also 
RomsaW-n determine certain guidelines for the legislature andlor the executive that ought 

to be followed in the process of public policy making. It is, thetefore, clear that 
the judiciary is an essential part of the political process wherein cooperation and 
conflict are of equal significance. In the words of A. R. Ball, the courts "interact 
with other parts of the political system, not as illegitimate outsiders but as part 
of the stable ruling political alliance". I t  is, thus, understood that the judiciary 
has its share in the political process of the country, especially in the process of 
policy making. In fact, it is the need of modern times that the role of the courts 
should be appreciated and confrontation between the legislature, the executive 
and the judiciary should be minimised i l  not totally avoided. However, it may 
be added that there have been situations and occasions when the actions or 
decisions of the judiciary have been either not welcomed by the political authority 
or its principal advisory,the bureaucracy. Despite all that, it has been the thinking 
of a civilised society, that a society can be thinkable without a fully developed 
legislative organ but a civilised State without any viable judicial branch is hardly 
conceivable. 

In the system analysis, the system and its counterparts, the sub-systems, are 
continually in active or passive interaction at various levels and degrees to bring 
some acceptable outputs to society. It is, therefore, necessary to view the judicial 
system as an essential aspect of a political structure be it any form of government. 
Actually speaking, the political process in a given system does not spare any 
facet of the citizens' life. In one way or another, it influences them and their 
actions and reactions. Ultimately, they become essential ingredients in the interplay 
of socio-political forces that determine the areas, facets, contents, priorities and 
distribution of policy benefits in society. However, in all societies, primitive, 
medieval, traditionaVconventional and modern, the judiciary has always, with some 1 
situationul constraints, played its role in moderating the public demand and the 
system's capacity to bear such implications of its pronouncements. The judicial 
system cannot remain immune to major socio-economic developments, as also to 
the ever changing thinking of the total political process. In this context, Stephen 
L. Wasby observes, "The political situation affecting the adrknistration of justice 
at the state and local levels has particularly attracted the attention of political 
scientists, concerned with the allocation of justice, with why different members 
of the community are treated differentially by law enforcement officials. The topic 
is one which comes within the purview of public law mainly because those who . 
have shown interest in it have been previously doing work in the public law field. 
The same is true with respect to the activities of the legal profession. While it 
is the sociologists who have undertaken work on what can be called the 'ecology 
of the legal profession', that is the orgranisation and pattern of legal practice, 
political scientists have not been behind, particularly in relating this structure to 
participation in politics." 

A very significant area of operation of the judicial system, especially in a developing 
country like India, is to ensure a desired level of social and economic 
development/advancement so as to reach a viable equilibrium for a tension free 
social system. It is in this context that the judiciary "investigates, declares and 
enforces liabilities as they stand on present or past facts and under laws supposed 
already to exist". Moreover, the judiciary establishes the values of equity and 
justice for stabilising society in its best possible egalitarian form. The Supreme 
Court in India has developed new methods and remedies for dispensing justice 
to the masses through public interest Ittigation. It is said that it has taken 
socio-economic justice to the common man. The former Chief Justice; 
P. N. Bhagwati has observed that "the Supreme Court has developed several 
new commitments It has carried forward participative justice. It has laid just 
standards of procedure. It has made justice more accessible to citizens." It was 
under the innovative leadership of Justice Bhagwati that public interest litigation 
reached a new dimension. 

The Supreme Court in India has been instrumental in the deliverance of relief 
to the poor and other under privileged sections of society. It has also provided 
relief for the under-trial prisoners, licensed ricksbaw pullers etc., it has been 
successful in the release of women from the clutches of those indulging in 

8 promoting immoral traffic. f t has tried to  lay down that except in serious cases, 

/ 
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bail must be granted on personal bond. Again, it was on the insistence of the RdcdJpdieivy 
courts that free legal aid was strengthened. The Supreme Court has also allowed 
monetary compensation for administrative wrongs and violation of the citizens 
fundamental rights. It is, therefore, clear that the judiciary has made very serious 
attempts for dispensing social and economic justice to the masses despite of its 
inherent limitations. It is in this manner that it has been able to put pressure 
on the legislature and the executive to initiate and implement many major policies. 
The socio-economic change cannot be brought about only through public interest 
litigation. It is an arduous task which the social activists must carry forward. The 
administration has to be imbibed with a missionery zeal for achieving this objective. 

! 
It is more so because the major responsibility for framing and implementing 
policies relating to the socio-economic welfare of the masses rests with the 
government. 

I 
10.5 IMPORTANCE OF JUDICIARY IN 

POLICY MAKING 

We already know that the judiciary is the third organ of the Government, the 
other two being legislature and executive. The government, in modern times, has 
to perform not only a magnitude of functions but has to deal with the complexities 
and technical nature of functions. In the sphere of policy making, government is 
helped by the legislature, executive, the judiciary, political parties, interest groups, 
media and public opinion. The need for an impartial and strong judiciary to 
influence policy making is clear from the preceding sections. The role of the 
judiciary in policy making can be understood from the following. 

a) The judiciary being the sole guardian of the Constitution, ensures that none 
i of its provisions is contravened by the legislative, executive or administrative 

act'ions. In order to achieve this goal, the hdiciary tries to formulate guidelines 
to be' followed both by the legislature and the executive. In the absence of 
such guidelines, the courts restrain the concerned parties from contravening 
the C~nstitution by the application of the Rule of Law. 

b) Its decisions have facilitated a comparatively smooth working of the Indian 
federal system. 

c) It has helped the government in formulating its policies in a manner that does 
not dispute with the Fundamental Rights. The 24th and 25th Amendments 
were struck down in order to protect the basic structure of the Constitution 
(as in the Golaknath Case). 

d) The decisions of the courts have many a times led to the protection of private 
interests as was done while rejecting the Bank Nationalisation A d ,  1%9. 

e) Its pronouncements have moulded the thrust and contents of the public policy. 
Some policies arelpartly struck down by the courts and certain directions are 
issued which are mandatory for the government to follow, as was done in the 
Bhopal Gas Leak Case. 

f) We come across a number of court cases in which the administration has either 
framed rules in a wrong way or their implementation has been faulty or 
malicious. The cases may relate to selection, promotion, implementation of a 
particular scheme or consumer protection. 

Thus, it is clear that the judiciary has an important role in policy making. 
However, its nature and extent may vary from case to case. In brief, the judiciary 
ensures: 

a) that only such'policies are framed which are in accordance with the 
of the Constitution; 

b) that any negligence on the part of the government in not formulating a policy 
or not implementing all the provisions of a policy, is taken very seriously by 
the courts. In such cases specific directions are issued to the concerned authority; 1 - and 

c) that all policies are aimed at the protection of the national interest and are 
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policy ~akiog:  Stn,eturca and likely to increase the pace of social and economic development. 
l'mmw%+II 

It is clear from the above that the judicial system has a definite role, not only 
in influencing the process of policy making, but also in its actual preparation as 
it gives definite directiondguidelines to the governments. Hence, it gives more 
acceptable tenure to the public policies. 

10.6 JUDICIAL REVIEW 

No discussion on the role of the judiciary can be complete without highlighting 
its role of judicial review. The judicial review is a very important tool in the 
hands of the judiciary, especially in a federal system, to keep the legislature and 
executive measures well within the framework of the Constitution. It is largely 
the outcome of the written Constitution. The rigid procedures for 'judicial review' 
may be defined as "the power of any court to hold unconstitutional any law or 
any official action based upon it, as illegal or void". Therefore, it is the power 
of the courts to examine the actions of the government, so as to ensure that 
such actions conform to the provisions of the Constitution of the country. It is 
also based on the fact that although courts use wisdom and experience while 
delivering judgements, yet some mistake or error may be committed by them 
unintentionally. The Supreme Court of India is, therefore, vested with the power 
to review any of its own decisions or orders for rectifying the wrong, if any, in 
its earlier judgement. Such power is also necessary because there is no appeal 
against the judgement of the supreme Court, except in inimical cases involving 
the death penalty. 

The term 'judicial review' is nowhere mentioned in our Constitution but still the 
Supreme Court has this power as can be seen from the provisions of Article 13 
which say: 

1) All laws in force in the territory of India immediately before the commencement 
of this Constitution, in so far as they are inconsistent with the provisions of 
this part, shall, to the extent of such inconsistency, be void. 

2) The states shall not make any law which takes away or abridges the rights 
conferred in this part and any law made in contravention of this cause shall, to 
the extent of contravention, be void. 

3) Nothing in this Article shall apply to any amendment of the Constitution made 
under Article 368. 

It can, therefore, be seen that the scope of judicial review in our country is 
confined to examination on two counts: 

a) whether the law under challenge is within the competence of the authority 
that has framed it; and 

b) whether it is consistent with Part-111 of the Constitution which relates to the 
Fundamental Rights. 

In India, the struggle between the supremacy of judicial review vs. parliamentary 
sovereignty in interpreting the Constitution, began soon after the commencement 
of the Constitution. One of the principle aspects of the struggle was the meaning 
of, and limitations on the right to property. The court concentrated on the 
meaning of compensation which, in effect, was held as the market value. However, 
the government came with a series of amendments, especially the 24th and 25th, 
which made the adequacy of the compensation paid by the states for acquired 
private property as non-justiciable. The Government did try to establish the 
sovereignty of the Parliament against the judicial review, gnd, to establish the 
primacy of the Directive Principles of State Policy over the Fundamental Rights. 
The issue was more seriously taken by the judiciary in the famous Golakhnath 
Case in which it held that the Parliament had no power to amend Fundamental 
Rights. However, the governmerit amended the Constitution (24th Amendment) 
and gave blanket power to the Parliament for amending any part of the Constitution 
including the Fundamental Rights. The reaction of the court was very clear and 
assertive in its judgement in tlie Kesllwananda Bharti Case. While agreeing that 
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Fundamental Rights were subject to amendment, the Supreme Court held that 
the Constitution had a 'basic structure' which could not be amended. Then came 
the 42nd amendment, a part of which gave primacy to the Directive Principles 
of State Policy over the Fundamental Rights, and this provision attempted to put 
the matter beyond the reach of the judiciary. However, the Supreme Court, in 
the Minerva Mills Case (1980) reiterated that Parliament does not have unfettered 
power of amendment. Thus, Fundamental Rights continue to have precedence 
over the Directive Principles of State Polic . It is, therefore, clear that the 

of judicial review. 
d Supreme Court in India, like its counterpart i America, has an extensive power 

Check Your Progress 2 

Note: i) Use the space given below for your answers. 
ii) Check your answers with those given at the end of the Unit. 

1) Discuss the impact of the judiciary on policy making. 

.......................................................................................................... C . . 

2) Explain the role of the judiciary in policy making. 

.......................................................................................................... 

3) What is meant by 'Judicial Review'? 

.......................................................................................................... 

.......................................................................................................... 

.......................................................................................................... 

.......................................................................................................... 

' 10.7 LET US SUM UP 

It is clear from the Unit that the third organ of the government, i.e., the judiciary 
plays a significant role in the policy making as the other two organs. In many 
ways its role becomes most significant as it gives legitimacy to all the policies 
framed by the legislature and the permanent and political executive. It influences 
the government to formulate certain policies involving major problems/issues 
confronting the country and also declares null and void any policy that goes 
against the basic premises of the Constitution, the Fundamental Rights of the 
people, various liberties of the citizens and ideals and morals upheld by society. 
This Unit, thus gave us an idea about the nature of the judicial system in India, 
and the functions of the judiciary. 

i 
10.8 KEY WORDS 

Appellate Jurisdiction of the Supreme Court: The Supreme Court has appellate 
jurisdiction over the High Courts and other tribunals in the states. The appellate 
jurisdiction hzs two.aspects (i) jurisdiction regarding appeals involving the 
interpretation of the Constitution whether in a criminal, civil or other proceedings; * 
and (ii) jurisdiction regarding appeals in other civil or criminal matters. 

' 11 
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Policy Making: Strueturn and Original Jurisdiction of the Supreme Court: The original jurisdiction of the Supreme 
E'mceW-n Court is of two types namely, exclusive and concurrent. It has an exclusive 

jurisdiction in any dispute i) between the Government of India and one or more 
states; or ii) between the Government of India, any state or states on one side 
and one or more states on the other. The Supreme Court has a concurrent 
orisnal jurisdiction along with high courts for the enforcement of the Fundamental 
Rights. 

Publk Intereat Litigation: It refers to a system of intervention of social action 
groups in making courts accessible to the deprived, submerged and invisible 
millions of poor and victims of social oppression. 

Rule of Law: Dicey's Rule of Law connotes that no person is above the law ot 
the land and that every person, irrespective of hisher rank or status, is subjeq 

+ to the oridinary law and amenable to the jurisdiction of the ordinary tribunais. 
Every citizen is under the same responsibility for every action of hidhers without 
lawful justification. 

Special Jurisdiction of Supreme Court: There are provisions for the enlargement 
of the jurisdiction of the Supreme Court. Article 138 provides that the Supreme 
Court shall have further jurisdiction and power with respect to any of the matters 
in the Union List as the Parliament may by law confer. It shall have such fuk-ther 
jurisdiction and powers with respect to any matter as the Government of India 
and the government of any state may by special agreement confer, if the Parliament 
by law provides for the exercise of such jurisdiction and powers by the Supreme 
Court. Under Article 139, the Parliament may by law make provision for conferring 
upon the Supreme Court such supplemental powers not inconsistent with any of 
the provisions of the Constitution as may appear to be necessary or desirable for 
the purpose of enabling the court to exercise the jurisdiction conferred upon it 
by or under the Constitution. 

Ulh-a-vires: Violative of the Constitutional provisions. 

Usurp: Seize or assume power wrongfully. 
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10.10 ANSWERS TO CHECK YOUR 
PROGRESS EXERCISES 

Check Your Progrew I 

1) Your answer should include the following points: I 
1 

the judicial system is known to be open, impartial, consistent, stable and 
predictable. 
in India the judiciary is regarded as independent, impartial, fair. and real 
protector of the rights and liberties of the citizens. 
in India, we have a unified structure of judiciary. 

.* we have a single integrated system of courts for the Union as well as the states. 
at the apex we have .the Supreme Court. 
below the Supreme Court, we have the High Courts and below these we 

12 have various Subordinate Courts. 
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state is divided into districts, under them we have the lower courts such as 
Munsif courts, and below them we have the panchayat,courts. 

2) Your answer should include the following points: 

0 to see that administration of justice is carried qut in a fair and independent 
manner. 
to act as the protector of the rights and liberties of the dtizsns. 
to perform the function of policy making through its pronouncements and 
judicial verdicts. 
to act as an arbiter between the federal government and the governments 
of the federating units. 
to legitimise the policy outputs of the government. 
judicial review. 

Chech Your Progress 2 

1) Your answer should include .the following points: 

I a variety of factors and institutions combine and interact in the policy making 
process. 
the judiciary enters the area of policy making by delivering suggestive or 
advisory judgements aimed at the effective achievement of goals of the country. 

t it may also determine certain guidelines for the legislature andfor the 
I executive that ought to be followed in the process of public policy making. 

it plays the role of moderating the public demand and the system's capacity 
to bear the implications of its pronouncements. 
it has to ensure a desired level of social and economic 
developmentladvancement so as to reach a viable equilibrium for a tension 
free social system. 
the judiciary establishes the values of equity and justice for stabilising the 
society in its best possible egalitarian form. 
the judiciary has camed forward participative 'justice. 
it has been instrumental in the deliverance of various reliefs to the poor 
and other underprivileged sections of society. 

I 2) Your answer should include the following points: 
@ the judiciary being the sole guardian of the Constitution ensures than none 

of its provisions is contravened by legislature, executive or administrative 
actions. 
the functioning of the judiciary has facilitated a comparatively smooth working 
of the Indian federal system. 
it has helped the government in formulating its policies in a manner that 
does not dispute with the Fundamental Rights. 
the judicial pronouncements have moulded the thrust and contents of the 
public policy. 
the judiciary ensures that only those policies are framed as are in accordance 

.+ 
with the provisions of the Constitution. 

3) Your answer shou!d include the following points: 
Q it ;; , r~;~c*-tant tool in the hands of the judiciary. 

it is the p w e r  of any court to hold unconstitutional and hence unenforceable 
J any law or any official action based upon it, as illegal or void. 

the Supreme Court, is vested with the power to review any of its own 
decisions or orders for rectifying the wrong, d any, in its earlier judgement. 

I the struggle between the supremacy of judicial review vs parliamentary 

i sovereignty in interpreting the Constitution began, soon after the 
commencement of Constitution. 
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